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The Helsinki Find Act [FN1] looms more important with each passing year. Perhaps hafway through
the decade following its adoption in 1975, it had reached alow point in the minds of many internationd
observers, who seemed to despair that the humanitarian provisons of Helsinki might ever be serioudy
complied with by the Soviet Union. Curioudy, in the last 2 or 3 years, while there seemsto be no
noticegble difference in the charges of noncompliance * 961 by the Soviet Union, an increasing sense of
the legdity, or obligatory character, of the Helsinki Accords has seemed to settlein to the writings of
leading internationa publicists. Those accordsincreasingly seem to set alegd, not merdly apaliticd,
gtandard for governmenta behavior in the area of human contacts and human rights. Thereiis,
accordingly, some room for optimism at present that as the document seems to become morelegd in
character, that development might be followed in years to come with increasing compliance with its
terms on the part of states that are at present resisting the principles contained therein.

Professor Igor |. Kavass and his associates have accordingly given us a compilation of the
documentary evolution of the Helsinki Find Act in six volumes that will undoubtedly become
increesangly vauable as time goes on. While the volumes do not reproduce dl the Helanki
documentation (the largest omission being references to contributions from nonparticipating dates), the
material presented seems sufficiently complete and intdlligently selected that few scholars, if any, will
need to have recourse to officid archivesfor the total documentation. The Sx volumes lack an index,
and | hope that if and when an index is prepared it will err on the sde of comprehensiveness and
redundancy instead of surface clarity and smplicity.

Any collection of the Helsinki documents might perhaps address three broad scholarly needs:
(1) to illuminate the question whether the Helsinki Find Actisalegd" document, much like a tresty
or other internationa agreement, that is binding as amatter of internationa law upon its Sgnatories,
(2) toindicate those points of agreement of the conferees as to various questions of customary
internationd law; i.e., do the conference records condtitute "evidence' of customary rules?
(3) toilluminate the legidative history of the various provisons of the document itsdf, throwing light
on what the drafters thought the terms (particularly the ambiguous terms) meant.

Of these, the latter may become the most important in the future, but at present there is more concern
with the legd authoritativeness of the provisonsin the text than with their particular meaning. Asto the
second inquiry, the present collection of documentsis not particularly valuable as evidence of customary
law due to the fact that S0 many of the meetings were not transcribed. We have instead many drafts of
positions but little in the way of statements made for purposes of negotiation that might throw light upon
underlying cusomary rules of law.

Inquiry (1) above, however, may be the most important for purposes of scholarly inquiry in the near
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future. Doctrindly, severd pogitions have been expressed. The fird is that the Helsainki Find Act is not
a"legd" document at al. Unfortunately, this position was taken, among many other sources, by the
editors of Internationd Lega Materidsin afootnote to their reprinting of the text of the Helsinki Find
Act. [FN2] Since LM isamagor source for many * 962 scholars of the text of the Helsinki Accords,
this prominent footnote takes on an authoritative qudity that is not entirely negated by the fact that it is
undgned and obvioudy not part of the officia text.

A second view is that some of the provisions of the Helsinki Accords are legally binding and others are
not. Professor Rosalyn Higgins has argued that a great part of the Find Act is binding, [FN3] and
according to Professor Jordan Paust that view was perhaps predicated on the many legd normsin the
Find Act that reflect or restate customary norms of international law. [FN4] Although this generd
position isaplausble one, it raisesalogicd difficuty that | have expressed in the padt: if the only
evidence we have that a provison in an agreement restates customary law is our own judgment that it is
in accord with customary law, then we must dready know what that customary law is and therefore it
becomes unimportant whether the given provison isitself binding. [FN5]

Professor Gidon Gottlieb has suggested a third approach: that the Helsinki Accords belong to an
interesting subcategory of international agreements that ddliberately seek out a pogtion in the
no-man's-land between law and nonlaw. [FN6] Though not "legdly binding," Gottlieb argues that such
documents "engage States politicaly and mordly, in the sense that they are not free to act asif they did
not exist." [FN7]

Gottlieb makes a strange though persuasve case. But afourth possibility may even be stranger: that
the Helsinki Accords over time are moving toward greater and greater legdity. Such apostion holds
that whatever the legd bindingness of the Helanki Accords were in 1975, with each passing year they
become more treatylike. In fact, something of this process gppeared to have happened during the
Helsinki conferences! According to a negotiator for the United States:

From the very earliest discussionsin Genevait became clear thet virtudly al delegations desired
documents that were mordly compeling but not legaly binding. As the negotiations progressed,
however, and as various delegations gained enthusiasm for texts which were to their liking, certain texts
took on some of the tone of legdly binding ingruments. [FN8]

Some sense of this process may be gleaned from an examination of one of the pointsin the Helanki
Accords. marriage between nationds of different sates. * 963 The Norwegian delegation took a
prominent interest in this matter, and formally proposed on September 26, 1973, that amarried couple
should be able to decide its future domicile (val. 5, p. 23). It based its proposa on internationa law:

The Norwegian Government attaches greet importance to this item of the agenda, which has aclear
humanitarian aspect. Article 16 of the Universa Declaration of Human Rights states that men and
women, without any limitation due to race, nationdity or rdigion, have the right to marry and to found a
family. Likewise, the Internationa Covenant on Civil and Political Rights recognizesin Article 23 the
right of men and women of marriageable age to marry and to form afamily [id.].

On December 7, 1973, the Norwegian delegation reworded its proposition more formdly in the form of
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aresolution, but retained the citations to the Universal Declaration of Human Rights and the International
Covenant on Civil and Political Rights (val. 5, p. 50). According to the documents gethered by the
editors of the volume under review, the other nations involved in drafting this provision apparently did
not base their proposals on any citations to internationd law. Y et the Norwegian delegation's language
was the one that survived! In its December 7, 1973 proposa, Norway wrote that "[t]he participating
Staes. . . undertake to examine favourable [sic] on humanitarian grounds, gpplications for exit or entry
permits from nationds of their own State or of other participating States who wish to marry or have
married” (id.). TheHdsnki Find Act Sated: "The participating States will examine favourably and on
the bad's of humanitarian congderations requests for exit or entry permits from persons who have
decided to marry acitizen from another participating State” (val. 6, p. 223).

Againg the propogtion that the Helsinki Find Act isincreasingly taking on alegd character isthe
oft-voiced argument that the intention of the partiesis controlling, and in this case the Sgnatoriesto the
Helsnki Find Act "intended” that the document not express alegdly binding obligation. But upon
ingpection this argument is seen to be avariant of the position taken by some scholarsthat a treaty
creates law only for the parties thereto, and does not have an impact upon customary law, because that
iswhat the parties "intended.” [FN9] Y et the argument is open to serious question because of the
higtorical, dmost exceptionless, impact that treeties have had upon the formation of customary law
despite any inferred or even expressed intent of the parties. [FN10] Similarly, it may be the case that
despite the intent of the sSgnatories to the Helsinki Final Act (if such intent can indeed ever be known,
and if we discount the processes | have described above that took place during the conference), the
internationa community with the passage of time may be according legd significance to the Accords.
This process may become evidenced in citations to provisonsin the Helsinki Accords in various
internationa lega negatiations * 964 or adjudications, aswell asin municipa law decisons affecting
internationd law. If S0, the ramifications for the developing law of human rights will be immensdy
sgnificant.
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